Synopsis
RECENT DEVELOPMENTS IN THE
LAW OF THE SEA
1982-1983

This synopsis highlights major events occurringbetween Decomber, 1982 and December, 1983 that affect the law of the sea. It
discusses events occurring after the United Nations Convention on
the Law of the Sea was opened for signature on December 10,
1982; the continuing responsibilitiesof the Third United Nations
Conference on the Law of the Sea; the United States' refusal to
sign the 1982 Convention, and its subsequent actions; and other
significant events outside the conference.

INTRODUCTION

The Third United Nations Conference on the Law of the Sea was
convened in December, 1973.1 The Conference sought a consensus
on a global framework for the rules of behavior at sea.2 The Conference produced the Convention on the Law of the Sea (Convention),'
a document which defines the legal map of the oceans and establishes standards of conduct for signatory nations (States Parties)
within the various zones of the sea. 4 The Convention gives control of
1. Unique Ceremony Marks End to Long Sea Conference, UN MONTHLY CHRON.
Feb. 1983, at 9 [hereinafter cited as UN MONTHLY CHRON].
2. Oxman, The New Law of the Sea, A.B.A. J., Feb. 1983, at 157 [hereinafter
cited as Oxman].
3. United Nations Convention on the Law of the Sea, opened for signature Dec.
10, 1982, U.N. Doc. A/CONF.62/122 [hereinafter cited as 1982 Convention].
4. These zones include internal waters, territorial seas, straits, archipelagic waters, contiguous zones, the continental shelf, the exclusive economic zones, the high seas
and the international seabed area. Id. arts. 3-5, 8, 33-120, 133-299. The Convention
addresses far-reaching activities, including: determination of baselines to establish internal waters; delimitation of territorial seas; navigation and overflight; operation of commercial vessels; laying of submarine cables and pipelines; construction of artificial islands; drilling in the continental shelf; mining of the international seabed; marine
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forty percent of the ocean surface and the underlying water and floor
to the adjacent islands or coastal States." The "freedom of the seas"
is preserved for sixty percent of the ocean surface and the water beneath that surface (the high seas).'
For the deep seabed, ocean floor, and subsoil beneath the high
seas, however, the Convention changed the existing policy of "freedom of the seas" into a management system comprised of an International Seabed Authority (the Authority) and an International Tribunal for the Law of the Sea (the Tribunal).7 Through the
Authority, States Parties administer activities in the deep seabed and
ocean floor (the Area)8 , declared by the Convention to be the "common heritage of mankind."9 The activities of the Authority, such as
exploration for and mining of the Area's resources, will be performed by one of the Authority's principle organs, the Enterprise.10
The Enterprise will also be responsible for transporting, processing,
and marketing the minerals recovered from the Area."" Disputes
concerning the deep seabed arising between States Parties and between States Parties and the Authority will be decided by the Tribunal. 2 A Preparatory Commission1 3 will oversee the implementation of
the Authority and the Tribunal.
HISTORY OF THE CONVENTION

The first efforts to establish a codified world order for governance
of the ocean began over twenty-five years ago under the League of
Nations.1 The United Nations held its First Conference on the Law
of the Sea in 1958, at which it adopted four existing Conventions
regulating the ocean.15 However, these Conventions lacked universal
pollution; scientific research; piracy; development and transfer of marine technology; and
settlement of disputes. Id. arts. 8, 3-16, 2, 17-28, 29-32, 51, 79, 112-115, 60, 80-81, 194196, 204-237, 143, 238-265, 100-107, 202-203, 266-278, 279-299. See Oxman, supra
note 2, at 157-160.
5. 1982 Convention, supra note 3, arts. 3-85, 121.
6. Id. arts. 86-120.
7. See generally 1982 Convention, supra note 3, arts. 156-185, Annex VI.
8. Id. art. 157(1).

9. Id. preamble.
10. Id. art. 170(1).
11. Id.
12. Id. arts. 186-187.
13. Final Act of the Third United Nations Conference on the Law of the Sea,
U.N. Doc. A/CONF.62/121, Annex I, res. I (1982).
14. Oxman, supra note 2, at 156.
15. UN MONTHLY CHRON., supra note 1, at 9. Convention on the Territorial Sea
and the Contiguous Zone, Apr. 29, 1958, 15 U.S.T. 1606, T.I.A.S. No. 5639, 516
U.N.T.S. 205; Convention on the High Seas, Apr. 29, 1958, 13 U.S.T. 2312, T.I.A.S.
No. 5200, 450 U.N.T.S. 82; Convention on the Continental Shelf, Apr. 29, 1958, 15
U.S.T. 471, T.I.A.S. No. 5578, 499 U.N.T.S. 311; Convention on Fishing and Conservation of Living Resources of the High Seas, Apr. 29, 1958, 17 U.S.T. 138, T.I.A.S. No.
5969, 559 U.N.T.S. 285.
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support because they failed to address important issues, and because
they were negotiated prior to roughly half of the current world com-

munity's independence.16 The Second Conference on the Law of the
Sea failed due to lack of agreement on territorial zone delimitation
and fishing rights.17 The final text of the present Convention

emerged after five years of preparatory work and nine years of writing and delicate negotiations by members of the Third Conference

on the Law of the Sea. 18 The United States requested the vote on
April 30, 1982 which adopted the Convention 130 to 4 with 17

abstentions.19

The Convention's text of 320 articles and nine annexes2 0 was

opened for signature in Jamaica on December 10, 1982.21 Proponents hail it as a "virtual constitution for the oceans.

22

Even critics,

such as President Reagan, admit that most provisions "serve well the
interests of all nations.

other

entities 24

23

One hundred seventeen nations and two

signed the Convention on the first day.2 5 By August

1983, ten more nations had signed the Convention. 26 One year after

sixty States ratify or accede to it, the Convention will become
effective.27
A treaty or convention-writing conference normally produces a Final Act, an official record of conference proceedings signed by conference participants.28 The Final Act of the Law of the Sea Conference was signed by 149 entities, including nation States, the
European Economic Community and four national liberation movements.29 The Final Act of the Law of the Sea Conference allowed
signers to participate as observers in the Preparatory Commission if
they did not sign the Convention.3
16. Oxman, supra note 2, at 156.
17. UN MONTHLY CHRON., supra note 1, at 9.
18. Id.
19. Id. at 9. A small number of substantive amendments were voted on and defeated. See Oxman, supra note 2, at 157.
20. 1982 Convention, supra note 3.
21. See Oxman, supra note 2, at 156.
22. UN MONTHLY CHRON., supra note 1, at 3.
23. Oxman, supra note 2, at 156.
24. The Cook Islands, a self-governing territory, and the United Nations Council

for Namibia, on behalf of Namibia, were the other two entities signing the Convention.
UN MONTHLY CHRON., supra note 1, at 4.
25. UN MONTHLY CHRON., supra note 1, at 4.
26. Id.; discussed infra at note 33.
27. 1982 Convention, supra note 3, art. 308(1).
28. UN MONTHLY CHORN., supra note 1, at 4.

29. Id. at 7.
30. Id.; see supra text accompanying note 6.

The Convention has not gained universal acceptance. Most notably, the United States, Great Britain, Italy, Belgium, Luxembourg,
and West Germany declined to sign the Convention, primarily because of its deep seabed mining provisions. 31 These countries
re32
present almost one-half of the world's gross national product.
CONTINUING CONFERENCE RESPONSIBILITIES

The Convention, signed by 129 delegations and ratified by three
States as of this writing,3 3 will remain open for signature for two
years at the Jamaican Ministry of Foreign Affairs in Kingston, Jamaica and at the United Nations Headquarters in New York.3 4 The
Convention will be closed for signature on December 9, 1984, but
will remain open indefinitely for accession.35
On March 15, 1983, the Preparatory Commission (the Commission) held its initial meeting36 to begin forming the rules and regulations of the Authority and the Tribunal. 7 The Commission elected
Joseph S. Warioba of the United Republic of Tanzania chairman,
and established some aspects of the Commission's consensual decision making process. 38 The Commission adopted a statement of understanding39 establishing a plenary to which special commissions of
equal status will report. 40 These special commissions will formulate
the rules, regulations, and procedures on administrative, financial,
and budgetary matters pertaining to the various organs of the Authority. 41 The Commission will consider measures necessary for early
implementation of one such organ, the Enterprise, which is responsible for activities in the Area, and problems encountered by developing land-based mineral-producing states. 42 The Commission will es31. Oxman, supra note 2, at 156.
32. Christian Sci. Monitor, Feb. 1, 1983, at 23.
33. Soundings, Law of the Sea News and Comment, Nov. 1983, at 2. In 1983,
Japan, Antigua and Barbuda, Madagascar, the Republic of Korea, Afghanistan, and
Dominica signed the 1982 Convention. UN MONTHLY CHRON., supra note 1, at 4; U.N.
Dep't of Pub. Information, Press Release SEA/517, at 2 (Apr. 8, 1983) [hereinafter
cited as Press Release SEA/517]. Fiji was the first state to ratify the 1982 Convention.
UN MONTHLY CHRON., supra note 1, at 4. Belize, Egypt, Ghana, the Bahamas, Jamaica, Mexico, Zambia, and the U.N. Council for Namibia have also ratifited the 1982
Convention. Soundings, Law of the Sea News and Comment, Nov. 1983, at 2.
34. UN MONTHLY CHRON., supra note 1, at 7.
35. Id.
36. Press Release SEA/517, supra note 33, at 1.
37. UN MONTHLY CHRON., supra note 1,at 7.
38. Press Release SEA/517, supra note 33, at 1. Chairman Warioba is considered
by many to be "tough, pragmatic, serious and intelligent." Id. at 3.
39. Press Release SEA/517, supra note 33, at 1.

40. Id.

41. Id. at 2. These organs are the Assembly, the Council, the Secretariat, and the
Enterprise. See 1982 Convention, supra note 3, art. 158.
42. U.N. Dep't of Pub. Information, Press Release SEA/519, at 1 [hereinafter
cited as Press Release SEA/519]; see also notes 10-11 and accompanying text.
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tablish the Tribunal, which will settle Law of the Sea disputes. 43 The
Commission will also develop rules, regulations and procedures for
both the exploration and exploitation of the seabed lying beyond national jurisdiction, and for the implementation of the Conference resolutions governing preparatory investments by pioneer miners."
The Commission met again from August 15 to September 15,
1983 in Kingston, Jamaica to continue negotiating the Commission's
organizational framework .

5

The Commission will continue to meet

in Kingston, Jamaica, if facilities are available, as often as necessary
to accomplish its purposes.'
On April 8, 1983, the Soviet Union informed the Commission of
the Soviet Union's intention to apply to the Commission for registration as a pioneer investor.' The Soviet Union noted the Convention's
lack of provision for resolution of possible conflicts of overlapping
mining claims. To begin negotiations on possible boundary confficts,
the Soviet Union requested that the Commission notify all other certifying States of the readiness of the Soviet Union to apply for registration and to begin to exchange coordinates of reserved mining
areas. 8
In contrast to the Soviet Union's actions, the United States has
refused to sign the Convention. It has signed the Final Draft of the
Conference, but refuses to attend the Preparatory Commission
meetings.'

43. Press Release SEA/519, supra note 42, at 2, 6; see also supra notes 11-13 and
accompanying text.
44. Press Release SEA/517, supra note 33, at 1.
45. Soundings, Law of the Sea News and Comment, Nov. 1983, at 1.
46. United Nations Secretariat staff will be stationed in Jamaica to service the
Commission. The Commission will be financed from the regular budget of the United
Nations. United Nations General Assembly, A/RES/37/66, at 1 and 3 (February 18,
1983).
47. U.N. Convention on'the Law of the Sea, Letter dated Apr. 6, 1983 from the
Chairman of the U.S.S.R. Delegation Addressed to the Preparatory Commission for the
International Sea-Bed Authority and for the International Tribunal for the Law of the
Sea, LOS/PCN/4.
48. Id. at 1. Resolution II of the Convention does not provide for such conflicts.
49. 129 CONG. REc. H1704 (daily ed. Mar. 24, 1983) (statement of Rep. Petri);
Citizens for Ocean Law, News Background, Jan. 10, 1983, at 1; Moscow (TASS),
Broadcast at 1644 GMT, Mar. 18, 1983, transcribed in FBIS-SOV-83-055 (1983).
While he waits for the result, the President "risks being told by the rest of the world that
he cannot expect to benefit from the parts of the treaty he likes but reject parts he finds
offensive. Instead of strengthening the rule of law as envisioned over ten years ago, that
would make a mess of it-at least for the United States." Honolulu Star-Bulletin, Aug.
11, 1983, at A15, col. 1.

UNITED STATES ACTIONS

United States Exclusive Economic Zone Proclamation
On March 10, 1983, President Reagan issued a proclamation
which claimed an Exclusive Economic Zone (EEZ) of 200 miles for
the United States.50 The Presidential Statement51 accompanying the
EEZ Proclamation (the Proclamation) reflected the United States'
resistance to the Law of the Sea Convention.52 Claiming that "international law" recognizes States' rights within an EEZ, 53 Reagan delineated those principles of international law with which the United
States will and will not comply. Reagan maintains that the United
States is prepared to act in accordance with the balance of interests
regarding the traditional uses of the ocean such as navigation and
overflight.54 However, the United States will not acquiesce to unilateral acts of other States designed to restrict the rights and freedoms
of the international community in navigation, overflight, and other
high sea uses.5 Although international law provides for a right of
jurisdiction over marine scientific research within the EEZ, the
United States will not assert this right.56 Most notable was the President's assertion that "deep seabed mining remains a lawful exercise
of the freedom of the high seas open to all nations." 57 This directly
conflicts with the most recent consensus of international law, the
Convention on the Law of the Sea.
Reaction to the Proclamation from within the United States has
been mixed. Opponents noted with concern that the United States'
declaration of an EEZ contravened its earlier stated intent to abide
50.
The EEZ is contiguous to the territorial sea, including zones contiguous to the

territorial sea of the United States, the Commonwealth of Puerto Rico, the
Commonwealth of the Northern Mariana Islands (to the extent consistent with
the Covenant and the United States Trusteeship Agreement), and United States

overseas territories and possessions. The Exclusive Economic Zone extends to a
distance 200 nautical miles from the baseline from which the breadth of the

territorial sea is measured.
Proclamation No. 5030, 48 Fed. Reg. 10605 (1983).
51. In the Presidential Statement accompanying the EEZ Proclamation, see supra
note 50, Reagan repeated that the United States had not signed the Convention "because
several major problems in the Convention's deep seabed mining provisions are contrary to
the interests and principles of industrialized nations and would not help attain the aspirations of developing countries." He also noted that the United States was not alone in
their concerns-important allies did not sign the Convention and even some signatory
States raised concerns about "these problems." U.S. Dep't of State, Bureau of Public
Affairs, Oceans Policy No. 471, Mar. 10, 1983, at 3 [hereinafter cited as Statement].
52. Id.
53. The most notable recognition of States' rights within EEZ's is contained in the
1982 Convention, supra note 3, arts. 56, 58.
54. Statement supra note 51, at 3.
55. Id.
56. Id.
57. Id.
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by all but the deep seabed mining provisions of the Convention.5 8
Opponents argue that by departing from the Continental Shelf delimitation provisions of the Convention, the United States risks inviting counterclaims by other nations potentially harmful to the United
States' interests.5 9 Opponents maintain that the Proclamation could
generate independent foreign actions inconsistent with the Convention and harmful to the United States.6 0 Because the United States
is "picking the obligations we want to fulfill and disregarding
others," 1 other nations could act similarly.
Proponents of the Proclamation urge that the United States is
demonstrating its commitment to protecting its ocean interests.6
They assert that a United States EEZ places resources rightfully belonging to the United States and economic activities properly controlled by the United States under this nation's jurisdiction.6" Propo58. E.g., 129 CONG. Rac. E1240 (daily ed. Mar. 22, 1983) (statement by Rep.
Gilman).
59. Id.
60. Id.
61. 129 CONG. REc. H1191 (daily ed. Mar. 15, 1983) (statement by Rep.
Zablocki).
62. Press Release, Congressman John Breaux, Mar. 10, 1983. Breaux was one of
the first to call on the President to establish an EEZ in October, 1981, and introduced
legislation in the House of Representatives to create a United States EEZ. Id. See also
Nautilus, Ocean Sci. News, Mar. 14, 1983, at 1; Soundings, Law of the Sea News and
Comment, May 1983, at 1.
63. T. Kronmiller, The Exclusive Economic Zone, remarks presented at "United
States Law of the Sea Policy: Options for the Future," Seventh Annual Seminar, the
Center for Oceans Law and Policy, University of Virginia School of Law, held at
Montego Bay, Jamaica, Jan. 6-9, 1983 [hereinafter cited as Seminar].
There is further evidence of political support of the EEZ. Prior to the Administration's
announcement of the EEZ, the Department of the Interior declared its own type of EEZ.
The director of the Department's Minerals Management Service announced that the
Interior's
jurisdiction ... for leasing and otherwise regulating the recovery of minerals,
other than oil, gas, and sulphur on the outer continental shelf, extends to the
subsoil and seabed of all submerged lands underlying waters seaward of the
territorial sea, to and including subsoil and seabed underlying superadjacent waters which admit of the exploitation of the natural resources of such submarine
areas.
Nautilus, Ocean Sci. News, Jan. 3, 1983, at 6.
The above announcement also claimed the Juan de Fuca Ridge in the Pacific Ocean,
contending that it was part of the Continental Shelf. Seattle Times, Feb. 20, 1983, at
Al. The announcement was viewed as "out of line" by the Reagan Administration, and
the claim to the Juan de Fuca Ridge was withdrawn, although no official reason was
given for the withdrawal. Id. An NOAA official noted that the possible negative effects
of such a claim included other nations using the same doctrine to claim offshore mineral
resources in which the United States has an interest. Id.
Even though relinquishing its claim to the Juan de Fuca Ridge, the Interior still plans
to lease the Gorda Ridge, well within the newly proclaimed EEZ, to develop polymetallic

nents claim that a United States EEZ will favorably influence the
further elaboration of international law and practice, 4 as well as
benefitting the United States' economy, security, and international
relations."5
International reactions to the EEZ Proclamation were also mixed.
Whereas Japan reacted mildly to the United States' announcement, 6 the Soviet Union directly attacked the move. 7 The Netherlands acknowledged that the Reagan Administration's actions were
not without some historical support in international law, but urged
the United States to sign the Convention in order to enjoy the Convention's benefits.68
ReciprocatingStates Agreements
The signing of mini-treaties or reciprocating States agreements
outside of the Law of the Sea Convention is one alternative proposed
by proponents of the United States' position on the Law of the Sea. 9
These agreements would recognize the validity of the signing nations' mining claims in the international deep seabed. In September,
1982, the United States, England, France, and West Germany
signed an Agreement Concerning Interim Arrangements Relating to
Polymetallic Nodules of the Deep Sea Bed.70 Although this agreement does not provide for reciprocal recognition of licenses, it contributes to the establishment of reciprocal recognition of mining
claims by initiating formal coordination among the seabed-mining
countries and by specifying the rights and obligations flowing from
such recognition.71 In this regard, the Agreement was a step toward
establishing reciprocating States agreements in the international
deep seabed mining arena.72
sulfides. Nautilus, Ocean Sci. News, Apr. 25, 1983, at 3.
64. See Seminar, supra note 63, at 1.
65. Id.
66. Japan stated that the United States' EEZ "would have no direct effects on
Japan." Tokyo (KYODO), Broadcast at 0413 GMT, Mar. 11, 1983, transcribed in
FBIS-APA-83-043 (1983).
67. The Soviets claimed that the United States' EEZ was "aimed first of all at
undermining the interests of the developing countries." Moscow (TASS), Broadcast at
1058 GMT, Mar. 1, 1983, transcribedin FBIS-SOV-83-041 (1983).
68. "It was not the Americans who began to extend their jurisdiction over the 200
miles of sea beyond their territorial waters. . . . However, the U.S. measure leaves a
bitter taste because the United States refuses to sign, let alone ratify, the new law of the
sea agreement." Amsterdam, DE VOLKSKRANT, Mar. 12, 1983, at 3, translatedand
reprinted in FBIS-WEU-83-053 (1983).
69. Wall St. J., Jan. 11, 1983, at 30, col. 1.
70. T.I.A.S. No. _. See Richardson, The United States Posture Toward the Law
of the Sea Convention Awkward but not Irreparable,20 SAN DiEGo L. REV. 505, 514
(1983).
71. Cohen, International Cooperation on Seabed Mining, remarks prepared for
Seminar, supra note 63, at 10.
72. Id.
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In March, 1983, the United States, Costa Rica, and Panama
signed a tunaboat licensing treaty, the Eastern Pacific Ocean Tuna
Fishing Agreement.7 3 Guatemala and Honduras signed subsequently, 74 satisfying the Treaty's requirement for five signatory nations in order to implement the treaty.75 Under this Agreement, tuna
fishermen will buy an annual license allowing them to fish within the
200-mile EEZ of all signatory nations.7 The Agreement could stabilize the tuna fishing industry, ending tunaboat' ' seizures and "bringing peace to the Eastern Pacific fishing wars."
Bi-lateral Treaties

The United States signed several friendship treaties with south sea
island 79States,7 8 and a fisheries agreement with the Republic of
Korea.

73. T.I.A.S. No. _. U.S. Dep't of State, Press Release No. 79, Mar. 16, 1983.
74. San Diego Union, Aug. 25, 1983, at Al, col. 6.
75. Eastern Pacific Ocean Tuna Fishing Agreement, openedfor signature March
1983, T.I.A.S.; No. ., art. _; see also U.S. Dep't of State, Press Release No. 79,
Mar. 16, 1983.
76. Licenses will cost a maximum of $100 per ton of registered capacity per boat,
between $24,000 and $36,000 per boat for vessels the size of United States tunaboats.
San Diego Union, Aug. 25, 1983, at Al, col. 6.
77. The United States Senate voted 100-0 for ratification, but Reagan has yet to
sign the Agreement. San Diego Union, Aug. 25, 1983, at Al, col. 6.
Mexico has not signed the Treaty, but has begun issuing permits to small, "disadvantaged" tuna boats under the licensing system it used prior to 1980. There is some concern that the private permits will interfere with negotiations to make Mexico a signatory
to the Treaty. However, the State Department approved the action as a private and commercial act. San Diego Union, Oct. 2, 1983, at B13, col. 1.
78. Treaty of Friendship, Feb. 7, 1979, United States-Tuvalu. - U.S.T.
T.I.A.S. No. _. The Senate recommended ratification in 1983. S.Exec. Rep. No. 98-5,
98th Cong., 1st Sess. [hereinafter cited as Tuvalu Treaty].
Treaty of Friendship, Sept. 20, 1979, United States-Republic of Kiribati. Senate
recommended ratification in 1983. S.Exec. Rep. No. 98-6, 98th Cong., 1st Sess. [hereinafter cited as Kiribati Treaty].
Treaty of Friendship and Delimitation of the Maritime Boundary, June 11, 1980,
United States-Cook Islands. Senate recommended ratification thereof at S. Exec. Rep.
No. 98-7, 98th Cong., 1st Sess. [hereinafter cited as Cook Islands Treaty].
Treaty on the Delimitation of the Maritime Boundary Between the United States
and Tokelau, December 2, 1980, United States-New Zealand. Senate recommended ratification in 1983 S.Exec. Rep. No. 98-8, 98th Cong., 1st Sess. [hereinafter cited as Tokelau Treaty].
79. Agreement Concerning Fisheries Off the Coasts of the United States, July 26,
1982, United States-Republic of Korea, - U.S.T. _, T.I.A.S. No. - [hereinafter
cited as Korea Fishing Agreement].

Cook Islands Treaty
The purpose of the Cook Islands Treaty is twofold. First, it delimits the Continental Shelf and overlapping claims of jurisdiction resulting from the establishment of a 200-mile fishery conservation
zone off the coasts of American Samoa in accordance with the Fishery Conservation and Management Act of 1976.80 Second, it establishes a 200-mile EEZ for the Cook Islands."' The treaty also establishes the Cook Islands' sovereignty over the islands of Penrhyn,
Pukapuka, Manihiki, and Rakahanga, control of which the United
States had previously claimed. 3
The treaty establishes a maritime boundary between the Cook Islands and American Samoa8 4 and provides that neither the Cook Islands nor the United States can claim or exercise sovereign rights or
jurisdiction over the waters or seabed and subsoil on the other's side
of the boundary. 5 However, the treaty contains a disclaimer, clarifying that agreement on the maritime boundary does not constitute
recognition of the jurisdiction that the other party may claim to exercise in the delimited area beyond that otherwise recognized by the
parties to the treaty. 86 This provision recognizes the different positions maintained by the United States and the Cook Islands with
respect to the breadth of the territorial sea and the nature of jurisdiction that may be exercised within the 200-mile EEZ. a7
New Zealand/Tokelau Treaty
The primary purposes of the Tokelau Treaty are to delineate the
maritime boundary between American Samoa and Tokelau, to establish Tokelau's sovereignty over the islands of Atafu, Nukunono, and
Fakaofo, and to confirm United States sovereignty over Swains
Island. 88
Similar to the Cook Islands Treaty, the boundary was negotiated
in accordance with internationally accepted principles. The United
80. 16 U.S.C. §§ 1801-1882 (1983).
81. Although internally self-governing, the Cook Islands exercises its legal competence in foreign affairs in conjunction with New Zealand. It was necessary for New Zealand to confirm the Cook Islands' competence to enter into this treaty before it could be
signed. S. Exec. Rep. No. 98-7, at 1. 98th Cong., 1st Sess.
82. Cook Islands Treaty, supra note 78, art. V.
83. S. Exec. Rep. No. 98-7, at 2. 98th Cong., 1st Sess.
84. Cook Islands Treaty, supra note 78, art. I. The boundary was developed on
equitable principles in view of the relevant geographic circumstances. S. Exec. Rep. No.
98-7, at 3. 98th Cong., 1st Sess.
85. Cook Islands Treaty, supra note 78, art. III.

86.

Id. art. IV.

87. S. Exec. Rep. No. 98-7, at 4.
88. Tokelau is a non-self-governing dependency of New Zealand, and as such has
no legal status to sign its own treaties. Thus, the Tokelau Treaty was concluded between
the United States and New Zealand. S. Exec. Rep. No. 98-8, at 1, 98th Cong., 1st Sess.
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States is prohibited from exercising or claiming any jurisdiction over
the waters, seabed, or subsoil on the Tokelauan side of the boundary,
and Tokelau must reciprocate.8 9 A disclaimer provision preserves the
different positions taken by the United States and New Zealand regarding the breadth of the territorial sea and the nature of jurisdiction that may be exercised within the 200-mile EEZ.90 The United
States received assurances that United States flag vessels and foreign
vessels supplying the canneries in American Samoa will not be
barred from seeking licenses to fish in the previously existing Tokelauan 200-mile EEZ.9 1
Tuvalu Treaty
The Friendship Treaty with Tuvalu primarily resolved conflicting
claims to islands in Tuvalu (formerly the Ellice Islands) in the South
Pacific Ocean.92 The Treaty recognizes the sovereignty of the Republic of Kiribati over four islands: Funafuti Atoll, Nukufetau Atoll,
Nukulaelae, and Niulakita.9 3 Although an American merchant vessel discovered these islands in 1819, the United States made no formal claim of sovereignty until 1939, when it built and manned military bases upon them. The United States abandoned these bases
after World War II, establishing no other presence on the islands."
The Treaty provides for consultation in times of "international crisis" should the United States need to utilize the islands for military
purposes, or should Tuvalu request any type of support.9 5 The Treaty
also provides for United States-Tuvalu consultation regarding the
use of Tuvalu for military purposes by third parties,98 and for cooperation between Tuvalu and American Samoa in the economic development of fisheries off their respective coasts. 7 The United States
and Tuvalu agreed to consult directly and through regional organizations regarding conservation, management, utilization, and exploitation of fisheries resources for mutual benefit.
89.
90.
91.
92.
93.
1st Sess.
94.
95.
96.
97.

Tokelau Treaty, supra note 78, art. III.
Id. art. IV.
S. Exec. Rep. No. 98-8, at 4, 98th Cong., 1st Sess.
S. Exec. Rep. No. 98-5, at 1, 98th Cong., 1st Sess.
Tuvalu Treaty, supra note 78, art. I. S. Exec. Rep. No. 98-5, at 2, 98th Cong.,
Id. at 1.
Tuvalu Treaty, supra note 78, arts. II and III.
Id.
Id. art. IV.

Kiribati Treaty
The Kiribati Friendship Treaty settled conflicting claims to fourteen islands (formerly the Gilbert Islands) in the South Pacific.9 8
The Treaty recognized the permanent sovereignty of the Republic of
Kiribati over the islands99 and provided for consultation on matters
of mutual concern, such as military use of the islands.100 American
use of American-built military facilities will be negotiated between
the two governments, and third party use of the military facilities
will require United States agreement. 10 1 The Treaty provides for cooperation regarding fishery development, conservation, management,
and utilization. 10 2 The Treaty is subject to termination by either
party upon six months notice after being in force for ten years.10 3
Fishing Agreement with South Korea
In July 1983, the United States and South Korea signed a Governing International Fishery Agreement'" intended to be one of a
series to be renegotiated in accordance with legislation replacing any
existing bilateral fishery agreements.10 5 The Agreement promotes
conservation, rational management, and optimum yield of the
fisheries off the coasts of the United States. The Agreement clarifies
the procedures under which the Republic of Korea may fish in areas
over which the United States exercises exclusive authority.10 8 In
these areas, the United States exercises authority over almost every
marine creature other than highly migratory fish, and will annually
determine the Republic of Korea's portion of the total allowable
catch.107 Korea agrees to refrain from hunting or killing any marine
mammal within the United States' fishery conservation zone except
as otherwise provided by other international agreement.108 Korea
agrees to allow United States fishing within Korea's fishery conservation zone on a reciprocal basis.109 The Agreement provides for co98. S. Exec. Rep. No. 98-6, at 1, 98th Cong., 1st Sess.
99. Kiribati Treaty, supra note 78, art. I.
100. Id. art. II.
101. Id. art. III.
102. Id. art. IV.
103. Id. art. VII. There is one exception to this: art. I provides for the unqualified
renunciation by the United States of claims to the 14 islands.
104. Korea Fishing Agreement, supra note 78.
105. Id. art. III.
106. Id. art. I.
107. Id. art. II. This calculation is based on optimum yield of each fishery and the
harvesting capacity of the United States' fishing vessels. Korea Fishing Agreement,
supra note 78, art. III.
108. Korea Fishing Agreement, supra note 78, art. VIII. Penalties for violation of
the agreement are provided for in art. XI.
109. Id. art. XIV.
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operative research for the conservation of living marine resources. 10
Pending Legislation
Four important Law of the Sea bills are pending before the
United States Congress. Two bills concern implementation of the
United States' EEZ. The other legislation proposes a commission to
plan national ocean policy, and addresses marine scientific research
in United States coastal waters.
Senate Bill 750,"' introduced by Sen. Ted Stevens (R-Ark.) and
House of Representatives Bill 2061,112 introduced by Rep. John
Breaux (D-La.), implement the President's recent declaration of the
United States' EEZ. Although Congress has not yet considered either bill, action is expected soon." 3 These bills differ from the Law
of the Sea Convention by authorizing United States mining of the
international seabed area as a "high seas right,""14 and not limiting
United States jurisdiction over scientific research in the EEZ to
twelve miles.1 5 Senate Bill 750 gradually reduces the obligation of
coastal States to grant foreign fishermen access to the surplus catch
not harvested by United States fishermen, and phases out foreign
fishing within 200 miles of the United States after 1987.116 The bills
delete from the Seabed Hard Minerals Act of 1980"1 the obligation
to contribute three-fourths of one percent of seabed mining profits to
the international community. These bills also omit reference to an
intention to share revenue from development of the Continental
Shelf's mineral resources beyond the 200-mile EEZ limit.",8 These
omitted provisions reflected the Law of the Sea Convention's "common heritage" principle." 9
House Resolution 2853 establishes a two-year National Oceans
Policy Commission. This Commission would recommend a comprehensive oceans policy 20 for the development of long-range marine
110. Id. art. XII.
111. S. 750, 98th Cong., 1st Sess. (1983).
112. H.R. 2061, 98th Cong., 1st Sess. (1983).
113. Citizens for Ocean Law, Update, July 1983, at 2.
114. S.750, 98th Cong., 1st Sess., Title I, § 103, Title II, § 202 (1983); Soundings,
Law of the Sea News and Comment, May 1983, at 1.
115. S.750, 98th Cong., 1st Sess., Title I, § 105 (1983).
116. Id. Title III, § 102.
117. 30 U.S.C. § 1401 et seq. (1980).
118. S.750, 98th Cong., 1st Sess. Title II, §§ 201, 202 (1983); Soundings, Law of
the Sea News and Comment, May 1983, at 1.
119. Soundings, Law of the Sea News and Comment, May 1983, at 1.
120. H.R. 2853, 98th Cong., 1st Sess., § 2(b) (1983).

resource management programs, and establish an equitable balance

of Federal and State marine responsibilities. 121 The bill was intro-

duced to the House by Rep. Walter Jones (D-N.C.), and was approved in amended form by the House in November, 1983.122 Supporters argue that the United States, a non-signer of the Law of the
Sea Convention, must carefully develop its ocean strategies to maintain its world leadership role. 12 3 The proposed Commission, funded
at $1.5 million per year 124 and comprised of ninteen Presidential appointees,125 would report to the President and Congress within six

months of its first meeting.126
Opponents of the Commission's establishment favor legislation
proposing an independent National Oceanic and Atmospheric Administration (NOAA). This legislation stems from White House proposals for eliminating the Department of Commerce, under which
the NOAA is currently housed, and establishing a Department of
International Trade. 127 If the Department of International Trade
were established, the NOAA would be an independent agency. Although creation of the Department of International Trade is not a
certainty,1 28 the Reagan Administration is said to favor the NOAA
as an independent agency rather than creating a National Oceans
Policy Commission because of concerns that the Commission could
become an anti-Reagan forum. 129 Even initial supporters of the

Commission are now suggesting that the Commission may be unnecessary if the annual budget for the NOAA were to include a requirement that the NOAA produce a guideline for an ocean policy.130
Alternatives to an independent NOAA include housing the NOAA
under either the Department of the Interior or the Department of
Transportation. 3
The International Marine Scientific Research Act, House of Representatives Bill 703, outlines the United States' policy toward
marine scientific research in United States coastal waters. 132 Under
this bill, the United States asserts its own right, and recognizes the
right of other coastal countries, to "regulate, authorize, and conduct
121. Id. § 4.
122. San Diego Union, Nov. 2, 1983, at A10, col. 1.
123. National Oceans Policy Commission: Hearings on H.R. 2853 Before the
House Merchant Marine and FisheriesCommittee, 98th Cong., 1st Sess., 174-82 (1983)
(statement of Thomas A. Clingan, Jr., Professor of Law, University of Miami).
124. H.R. 2853, 98th Cong., 1st Sess., § 11 (1983).
125. Id. § 5 (1983).
126. Id. § 8 (1983).
127. Nautilus, Ocean Sci. News, May 23, 1983, at 1.
128. Id. at 2.

129. Id. at 4.
130. Id.
131. Id. at 1.

"132. H.R. 703, 98th Cong., 1st Sess., §§ 2, 3, 4 (1983).
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marine scientific research in a manner consistent with international
law" within the 200-mile EEZ. 133 The bill also encourages agreements between the United States and foreign countries to facilitate
marine scientific research. 3 House Resolution 703 requires that the
Secretary of State request permission for marine scientists to conduct research in the EEZ of other coastal countries. I 4
ISSUES OUTSIDE THE CONFERENCE

Disputed Claims and Boundaries
One of the most complex problems in Law of the Sea is conflicting
claims to islands and EEZs. Although the United Nations Law of
the Sea Convention provides that nations may extend their sovereignty rights over marine resources in adjacent waters up to 200
miles, it urges nations bordering enclosed or semi-enclosed seas to
cooperate in the exercise of those nations' rights.13 6 Cooperation
is
137
elusive, however, and new oil discoveries complicate matters; oil
and gas-bearing structures frequently straddle EEZ boundaries.138
Boundary disputes and defensive reactions over both new and
long-standing conflicts occurred worldwide in 1982-1983. The Philippines recently announced its intention to acquire new patrol boats,
planes, and guns to "help it meet its increased responsibilities over
surrounding waters as a signer of the new Law of the Sea
Treaty." ' 9 The economic zones which the Philippines claim are not
recognized by nations such as the United States, which did not sign
the Convention. 4
Elsewhere in the Pacific Basin, Vanuatu asserted sovereignty over
Matthew and Hunter Islands, both of which are claimed by France,
although French warships in the area did not intervene. The islands
have been in dispute since Vanuatu's independence in 1980.1-1
Japan and South Korea dispute each other's claim to an island in
the Tsushima straits, known to the Japanese as Takeshima Island,
and to the South Koreans as Tokdo (or Tok-to) Island. The island
133. Id. § 2.
134. Id. § 4.
135. Id. § 5.
136. 1982 Convention, supra note 3, art. 123, 156.
137. East West Center, Marine Policy Issues Brief
13 . East West Center, Marine Policy Issues Brief
139. New York Times, Jan. 9, 1983, at 14(L), col.
140. Id.
141. Melbourne Overseas, Broadcast at 0500 GMT,
FBIS-APA-83-049 (1983).

No. 1, March 1983, at 2.
No. 2, April 1983, at 1.
3.
Mar. 11, 1983, transcribed in

has been the subject of disputed claims between the two countries
for several centuries.142
Norway and the Soviet Union continue to dispute their respective
EEZ claims. 143 The Soviets follow the "sector line" principle, based
partially on their 1926 proclamation, which establishes the sector
line as "the western boundary for the polar possessions of the Soviet
Union. 144 The "sector line" principle places the Soviet boundary
further west than does the Norwegian's "center line" principle, advocated by the Law of the Sea Convention. 145 The Convention advocates resolution of boundary disputes through negotiation between
countries. 146 The last negotiation between the Soviet Union and Nor.way was held in Oslo in December, 1981.141 Although custom dictates that the guest country should next host the talks, the Soviet
Union has not invited Norwegian representatives to Moscow. 1 48
Norway and the Soviet Union also dispute issues involving Svalbard, a group of islands directly north of Norway. The issues are
twofold: (1) Does Svalbard have its own Continental Shelf, or is the
local ocean floor an extension of the Norwegian Shelf? and (2) Does
the Svalbard Treaty of 1920 apply to the ocean surrounding Svalbard, or only to the islands themselves?14 9 The recent discovery of oil
near Svalbard has intensified the Soviet Union's attempts to gain
joint control of the islands. 150
The geological characterization of the Alpha Ridge, in the Arctic,
presents another international controversy. Canada claims ownership
of the Ridge.151 Under the Law of the Sea Convention, a nation can
make a claim to an area lying beyond the submerged geological extensions of its national land masses out to 200 nautical miles from
the coastal baseline.' 52 Under the continental shelf provisions, and
subject to approval by a special commission, nations can claim jurisdiction out to 350 miles from the coastal baseline if a submarine
configuration is found to be a natural prolongation of the national
land mass.153 However, if the Ridge is characterized as a continental
142. Pyongyang (KCNA), Broadcast at 0409 GMT, Feb. 28, 1983, transcribedin
FBIS-APA-83-043 (1983); Tokyo (KYODO), Broadcast at 0339 GMT, Feb. 22, 1983,
transcribedin FBIS-APA-83-043 (1983).
143. Oslo AFTENPOSTEN, Jan. 12, 1983, at 37, translatedand reprintedin 219
WORLDWIDE REPORTS: LAW OF THE SEA 1 (1983),
[hereinafter cited as
AFTENPOSTEN].
144. Id. at 2.
145. Id.
146. 1982 Convention, supra note 3, art. 283.
147. AFTENPOSTEN, supra note 141, at 2.
148. Id.
149. Id. at 4.
150. Id.
151. New York Times, Apr. 27, 1983, at A26, col. 3.
152. 1982 Convention, supra note 3, art. 76(1).
153. Id. art. 76(5-8).
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shelf fragment, or a chain of volcano peaks, Canada's claims to the
Ridge would be debatable under the Convention, which fails to specifically address these configurations.'"
Fishing Disputes
Although most coastal nations claim jurisdiction over tuna and
other highly migratory species within their 200-mile EEZs, the
United States does not recognize this jurisdiction. 55 Pursuant to this
policy, the United States continues its boycott of Mexican tuna,
which was begun last year in retaliation for Mexico's seizure of
United States tuna boats."" The boycott has succeeded in paralyzing
the Mexican tuna fleet. However, it has not succeeded in forcing
Mexico to allow the United States to fish in Mexico's 200-mile EEZ.
The boycott has only prompted
Mexico to discuss the possibility of
157
market.
foreign
the
opening
More cooperative efforts exist in South America and the Caribbean. Brazil and Trinidad and Tobago have discussed the possibility
of joint ventures for tuna and anchovy fishing on the southern coast
of Brazil. 58 The two countries
also discussed programs for catching
59
bottom fish off Brazil.1
Nordic countries and the European Commission experienced serious difficulties in negotiating their fishing agreements. European
Commission internal conflicts delayed its approval of a fishing agreement with Norway for what Norway believed an undue period. 10
Norway closed its EEZ to all vessels from European Commission
countries in protest.16'
154. New York Times, Apr. 27, 1983, at A26, col. 3.
155. Statement, supra note 51, at 3.
156. See generally Recent Developments in the Law of the Sea 1981-1982, 20 SAN
DIEGO L. REV. 679, 707 (1983).
157. The boycott has resulted in a loss of $40 million to Mexico. Mexico cannot
afford to operate its ships when it can export only 10 percent of its product to markets
other than the United States. Mexico City NOTIMEX, Broadcast at 1556 GMT, Jan.
26, 1983, translatedand transcribedin 220 WORLDWIDE REPORTS: LAW OF THE SEA 3
(1983).
158. Trinidad and Tobago's fishing boats would be used to catch shrimp and anchovy in Brazilian waters. Brazil would then process the fish and export the products to
CARICOM countries. CARICOM is a kind of Caribbean common market. Brasilia
CORREIO BRAZILIENSE at 10, Jan. 13, 1983, translated and reprinted in 220
WORLDWIDE REPORT: LAW OF THE SEA 2, (1983).
159. Brazil currently lacks the fishing technology for catching bottom fish. Id.
160. Oslo AFTENPOSTEN at 8, Jan. 26, 1983, translatedand reprintedin 220
WORLDWIDE REPORTS: LAW OF THE SEA 15, (1983).
161. An estimated 25 million kroner were lost because of the halt. Norway
planned to ask the European Commission for that amount in compensation. Oslo

Greenland was also dissatisfied with the European Commission as
a result of negotiations regarding a fishing zone between Jan Mayen,
162
a Norwegian island between the Norwegian Sea and Greenland.
Norway proposes a center-line solution to this problem, but Greenland rejects this, noting that while Norway has other resources,
Greenland depends completely on fishing to "make a living." 16 3
Greenland also appealed to the Danish government to "put teeth into
the demand" that West German cod fishing off of Greenland be
stopped by implementing fishing inspection,'" but Denmark is reluctant to strain their relations with West Germany. Denmark is also
hesitant to support Greenland's claim of a twelve-mile fisheries limit
because Denmark has protested Great Britain's twelve-mile limit. 165
As a result of its dissatisfaction, Greenland set January 1, 1984 as a
target date for withdrawing from the European Commission. 66
Spain and Portugal suspended re-negotiation of reciprocal fishing
permits in January, 1983,167 primarily due to Portugal's unmet demand that Spain renounce privileges Portugal granted to it in a 1969
fishing treaty.'18 Both countries are negotiating for fishing rights off
the coasts of European Economic Community countries within the
context of their applications for membership in the European Economic Community. 69 The European Economic Community faced
difficult quota negotiations with member nations due to Spain's
"cheating," or surpassing fishing quotas,' 70 and Spain's refusal to
AFTENPOSTEN at 8, Jan. 26, 1983, translatedand reprintedin 220 WORLDWIDE REPoRTs: LAWS OF THE SEA 15 (1983).
In retaliation to Norway's actions, Danish fishing boat owners illegally blockaded the
catch of a Norwegian trawler and seiner, refusing to allow the boat to unload at Danish
docks. The value of the catch was reduced from approximately 1 million kroner to
150,000 kroner. Oslo AFTENPOSTEN at 4, Jan. 4, 1983, translatedand reprintedin
219 WORLDWIDE REPORTS: LAW OF THE SEA 20 (1983).
162. Oslo AFTENPOSTEN at '10, Jan. 12, 1983, translatedand reprintedin 219
WORLDWIDE REPORTS: LAW OF THE SEA

18 (1983).

163.
164.

Id.
Oslo AFTENPOSTEN at 6, Jan. 10, 1983, translatedand reprinted in 219
WORLDWIDE REPORTS: LAW OF THE SEA 17 (1983).
165. Id.
166. However, due to the lengthy withdrawal procedure and negotiations on a new
agreement, that date has been moved up to January 1, 1985. Oslo AFTENPOSTEN at
6, Jan. 10, 1983, translated and reprinted in 219 WORLDWIDE REPORTS: LAW OF THE
SEA

17 (1983),

167. Madrid EL PAIS at 13, Mar. 12, 1983, translatedand reprinted in JPRS
83299 WEST EUROPE REPORT No. 2129, at 283 (1983). The resulting ban on fishing in
the neighboring countries' waters led to violence in early March, when Portuguese Coast
Guard accused a Spanish vessel of fishing in Portuguese waters. A Spanish crewmember
was shot in the chest when the Portuguese Coast Guard perceived that the Spanish vessel
was disobeying the Coast Guard's instructions. Id.
168. Madrid EL PAIS at 13, Mar. 12, 1983, translatedand reprinted in JPRS
83299 WEST EUROPE REPORT No. 2129, at 286 (1983).
169. Id.
170. Madrid EL PAIS at 57, Mar. 16, 1983, translatedand reprintedin JPRS
83299 WEST EUROPE REPORT No. 2129 at 281 (1983).

[VOL. 21: 769, 1984]

Synopsis
SAN DIEGO LAW REVIEW

grant reciprocal numbers of fishing licenses to European
Economic
1 71
Community countries for fishing in its coastal waters.
Japan announced its intent to increase sea-farming and coastal
fishing to combat declining ocean fishing operations. 2 Japanese officials have also expressed desire to negotiate with South Korea on the
establishment of 200-mile fishery zones.273 The possibility of the
countries cooperating to establish such zones appears remote, in light
of their continuing conflict over an island in the Tsushima straits. 7 4
Marine Mammals
The Law of tie Sea Convention deals directly with marine mammals, allowing coastal States to regulate marine mammals in general
if those regulations are as strict or stricter than those of the appropriate international agency.175 Disputes over highly migratory species may be subject to compulsory arbitration because the mammals
migrate in and out of the 200-mile EEZs.178 However, this issue has
not been clearly resolved.177 The Convention allows the regulations
of the International Whaling Commission 17 8 to remain in effect
within the 200-mile EEZs of coastal States. 7 9
Japan, the Soviet Union and Norway continue their objections to
Madrid ABC at 49, Mar. 3, 1983, translatedand reprinted in JPRS 83243
No. 2125 at 87 (1983).
172. Tokyo (KYODO), Broadcast at 0521 GMT, Apr. 19, 1983, transcribedin
FBIS-APA-83-084 (1983). In April, 1983, the United States informed Japan of its decision to cut Japan's fishing quota in the United States by 36 percent for the second quarter of 1983. Japan and the United States have differed over the fishing quotas since
Japan's declaration that it will continue to hunt whale despite the International Whaling
Commission's resolution to ban all commercial whaling from 1986. Tokyo KYODO,
Broadcast at 0513 GMT, Apr. 15, 1983, transcribedin FBIS-APA-83-074 (1983). See
infra text accompanying 180-187.
173. Tokyo KYODO, Broadcast at 1237 GMT, Mar. 4, 1983, transcribed in
FBIS-APA-83-045 (1983).
174. See supra text accompanying note 142.
175. 1982 Convention, supra note 3, art. 65. The Convention provides that when
coastal States set catch limits for one species, they must take into account the resultant
effect on associated and dependent species. Id. art. 61, 4. Whales will be the most
critically affected by this provision in the determination of harvest limits on Antarctic
krill.
171.

WEST EUROPE REPORT

Id. art. 287, annexes VII - VIII.
Marine Mammals and the Law of the Sea, An Interview with ProfessorBernard Oxman, WHALE CENTER NEWSLETrER, Fall/Winter 1983, at 6.
176.
177.

178. The International Whaling Commission was established by the International
Convention for the Regulation of Whaling, Dec. 2, 1946, 62 Stat. 1716, T.I.A.S. No.
1849, 161 U.N.T.S. 72. The International Whaling Commission presently has a 40-nation membership.
179. 1982 Convention, supra note 3, art. 65.

the International Whaling Commission's moratorium on commercial
whaling 8 0 despite the threat of economic sanctions. Peru has with-

drawn its objection.'"" Because of Norway's refusal to comply, the
Scientific Committee of the International Whaling Commission recommended that Norway's whale quota be cut from approximately
1700 to 600 for 1984.182 In June, 1983, the United States informed

Norway that an embargo on Norway's fishery products is under con-

sideration. 8 3 Norway, Japan, and the Soviet Union all continue to

use the cold (non-explosive) harpoon, banned by the International
Whaling Commission when it announced the whaling moratorium.18 '
The United States Congress agreed to give Japan a new Governing International Fishery Agreement despite Japan's objection to
the whaling moratorium. 85 However, the Japanese quota was cut by
over thirty-five percent for the second quarter of 1983,188 and the
United States warned that serious diplomatic negotiations would be
necessary
to enable Japan to continue fishing in United States
87
waters.
The United States Senate joined a private letter-writing campaign
aimed at halting dolphin and porpoise hunting in the Black Sea. 88
180. The moratorium is scheduled to begin in 1986. Recent Developments in the
Law of the Sea, 1981-1982, 20 SAN DIEGO L. REv. 679, 710 (1983).

181. International Whaling Commission Summary of 35th Annual Meeting, July
18-23, 1983, Brighton, England, at 1 [hereinafter cited as IWC Summary].
182. Monitor, The Conservation, Environmental and Animal Welfare Consortium,
Agenda, Jul. 5, 1983.
183. The Fishery Conservation and Management Act of 1976, 16 U.S.C. §§ 18011882 (1983), provides that the United States can deny fishing rights within the United
States 200-mile zone and halt all fish impdrts of nations that ignore commission decisions. 16 U.S.C. § 1825, Pub. L. No. 96-61, 93 Stat. 407 (1979).
184. Nautilus, Marine Mammal News, The Newsletter of Marine Mammal Conservation and Management, June 1983, at 2. However, both Japan and Norway are pursuing alternatives to the cold harpoon. Both countries have stated that their objections to
the ban on the use of the cold harpoon will be withdrawn as soon as safe alternatives are
available. IWC Summary, supra note 181, at 3.
Norway's refusal to abide by the International Whaling Commission's ban on commercial whaling has led at least one private company in the United States, Long John Silver's seafood restaurants, to cancel $5 million in annual fish imports from Norway as a
protest against Norway's position. In addition, the United States may lodge a diplomatic
protest against Norway because of shots fired by a Norwegian patrol boat on a United
Kingdom vessel with United States citizens on board, and Norway's refusal to allow the
vessel to take safe anchorage in Norway's ports during a gale off the coast. The ship was
in the area to observe the Norwegian spring hunt for minke whale. Nautilus, Marine
Mammal News, The Newsletter of Marine Mammal Conservation and Management,
June 1983, at 1.
185. Nautilus, Marine Mammal News, The Newsletter of Marine Mammal Conservation and Management, June 1983, at 1.
186.

See supra note 172.

187. Nautilus, Marine Mammal News, The Newsletter of Marine Mammal Conservation and Management, June 1983, at 1.
188. Greenpeace Examiner, Spring 1983, at 5, col. 3; Letter from 32 U.S. Senators to Sukru Elekdag (Jan. 12, 1983) (discussing Turkish hunting of dolphin and
porpoises in the Black Sea).
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As a result of that campaign, the Turkish Government prohibited
the hunting of dolphin and porpoise in the Black Sea effective April
4, 1983 for an indefinite period.189
The International Whaling Commission co-sponsored the first
Global Conference on the Non-Consumptive Utilisation of Cetacean
Resources (the Global Conference), 90 which produced a report containing recommendations for the thirty-fifth annual meeting of the
International Whaling Commission. 91 These recommendations proposed a new interpretation of the term "whaling" which would include the fast-developing recreational whale-watching industry and
observational reaearch on whales. 92 The Global Conference recommended that the present and future development of such activities
come under International Whaling Commission regulation due to the
potential deleterious effects of these activities on whale populations. 93
The International Whaling Commission (the Commission) held its
thirty-fifth annual meeting in Brighton, England from July 18-23,
1983.19" The Commission received the report of the Global Conference, and agreed to determine which of its recommendations fall
within the competence of the Commission.' 9 5 The Commission
adopted a resolution to assess whale stocks during the ban on commercial whaling, which will begin in 1986.18 The Commission also
took note that the Philippines began whaling in the North Pacific in
1983.9
The International Whaling Commission will convene again in
Buenos Aires, Argentina, in June, 1984, but will return to Brighton,
England, for the thirty-seventh annual meeting in July, 1985.198

189. Letter to Craig Van Note from Sukru Elekdag (Mar. 4, 1983) (discussing
Turkey's ban on dolphin and porpoise killing).
190. IWC Summary, supra note 181, at 2.
191. Whales Alive, A Global Conference on the Non-Consumptive Utilisation of
Cetacean Resources, Report of the Conference, Boston, Massachusetts, June 7-11, 1983,

IWC/35/19 (Draft).
192. Id. at 3.
193. Id.
194. IWC Summary, supra note 181, at 1.
195. Id. at 2.
196. Id.
197. Id.
198. Id.

Antarctica
The Law of the Sea Convention governs the maritime spaces of
Antarctica, although Antarctica itself is governed by the Antarctic
Treaty. 199 Rights to Antarctic mineral resources are being renegotiated through the Informal and Formal Meetings of the Consultative
Parties to the Antarctic Treaty to Discuss a Minerals Regime.200
Only the fourteen parties to the Antarctic Treaty can negotiate the
Minerals Regime.201 However, the Third World's interests in Antarctica are growing. Encouraged by the recent passage of the Law of
the Sea Convention, several African and Asian nations asked the
202
United Nations to intervene on the issue of Antarctic control.
Critics of the Antarctic Treaty argue that it lacks legal value because it leaves the conflicting territorial and EEZ claims as they are
rather than resolving the questions of ownership of and benefit from
the Antarctic's mineral resources.20 s Critics argue that when the
Third World begins advocating a "common heritage" approach, as
expressed in the deep seabed provisions in the Law of the Sea Convention, the Antarctic Treaty will collapse under political pressure.20 4 Environmentalists advocate the establishment of Antarctica
as an international wilderness area.20 5 This would preserve the status
quo of peaceful noncommercial scientific research and leave the
Antarctic eco-system undisturbed. 0 6 Meanwhile, the fourteen Consultative Parties to the Antarctic Treaty continue to organize their
plans for mineral extraction.
CONCLUSION

The signing of the Law of the Sea Convention will not end its
negotiating process. Through the Preparatory Commission, the
States Parties have barely begun the creation of rules and regula199. Antarctic Treaty, Dec. 1, 1959, 12 U.S.T. 794, T.I.A.S. No. 4780, 402
U.N.T.S. 71 (scheduled for renegotiation in 1991) [hereinafter cited as Antarctic

Treaty].

200. The Informal Meeting was held in January, 1983, in Wellington, New Zealand. The Formal Meeting was held in Bonn, West Germany in July, 1983. It was to
have included substantive negotiations on the Antarctic Minerals Regime Draft produced
by Mr. Chris Beeby, Chairman of the Informal Meeting [hereinafter cited as Beeby
Draft]. ECO, July 11 - 22, 1983, at 5, col. 1.
201. Beeby Draft, supra note 200, art. 5. The Consultative Parties to the Antarctic
Treaty are: Argentina, Australia, Belgium, Chile, France, Japan, New Zealand, Norway,
South Africa, Great Britain, the United States, the Soviet Union, and Poland. Antarctic
Treaty, supra note 199, in preamble; ROHN, WORLD TREATY INDEX, Main Entry Section, Part One: 1900-1959, at 1001 (2d. ed., 1983).
202. Christian Sci. Monitor, Jan. 18, 1983, at 12, col. 1.
203. Id. at 13.
204. Id.
205. ECO, July 11 - 22, 1983, at 16, col. 3.
206. Id.; see also Moscow TASS, Broadcast at 2022 GMT, Feb. 23, 1983, transcribed in FBIS-SOV-83-041 (1983).
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tions of the Authority and the Tribunal. This process will necessarily
be influenced by the positions of observer nations as well as the
States Parties, as these entities consider whether to sign or ratify,
respectively. Additionally, the United States' refusal to sign the Convention creates a question regarding the viability of the Convention:
Can the Convention prohibit the development of customary international ocean law, especially that of deep seabed mining, outside of
the Convention? The theoretical answer to this question is subject to
future political developments, but the practical answer is that the
ocean's resources will succumb to the rule of the most aggressive and
technologically advanced nations.
JEAN E. POLHAMUS

